Introduction
Consider the following titles, published by the same publisher in the same year:
The Ghosts of London, by H. V. Morton, published in New York by Dodd, Mead & Co. in 1940
The implications of copyright restoration for large-scale digitization projects by libraries, archives, and corporate entities such as Google and the Internet Archive are immense. Most projects will only make publicly available online the full text of works that are clearly in the public domain in the United States. Under current American law, both domestic and foreign publications published prior to 1923 are in the public domain. 3 Almost all domestic and foreign works published after 1963 are still protected by copyright. And most works first published outside the US from 1923 through 1963 are likely to be protected by copyright, for reasons outlined below.
The copyright status of works published in the US from 1923 to 1964 -the period between almost certain public domain status and almost certain copyright protection -has been much harder to determine. Most of these works, however, are likely to be in the public domain. In order to receive the protections of copyright during this period, published works had to comply with certain straightforward formalities. Works had to be published with a copyright notice consisting of the word "copyright" or the symbol ©, followed by the name of the copyright owner and the date. Works published in English had to be manufactured in the United States. Registration of the copyright with the Copyright Office was not required, but it did secure extra protections for the copyright owner. The copyright owner was also required to arrange for the deposit of two copies of the work with the Copyright Office.
Most importantly for copyright status investigations, copyright had to be renewed in order to secure the longest possible term. The initial grant of copyright was for a term of 28 years. A second grant (called a renewal) was possible if requested in the last year of the copyright term. If secured, copyright was extended for another 28 years. With subsequent extensions of copyright term, the renewal term could last for as long as 67 years, or a total of 95 years when combined with the initial grant of 28 years of protection. A 1961 Copyright Office study, however, found that only 7% of registered copyrighted books had their copyright renewed. 4 Failure to renew allowed the work to enter the public domain. Behind the Nazi Front, for example, is in the public domain in the US because the initial grant of copyright was never renewed; it became a public domain work on 1 January 1969.
There is, therefore, a potential mother lode of public domain works -works that were published from 1923 through 1963 -ready to be made freely available to anyone who wants to use them. Prior to copyright restoration, standardized protocols had been developed to investigate renewal status, 5 and tools such as the Stanford Copyright Renewal Database and the Copyright Office's own records of renewals since 1978, 6 which has recently been made available for bulk downloading, 7 have made it possible to conceive of determining and recording renewal status in an automated fashion. The recently announced OCLC Registry of Copyright Evidence 8 may become a place to store relevant information on copyright status gleaned from automated or manual searches of renewal records. Unfortunately, the restoration of copyright in foreign works has radically altered the procedures that must be followed when investigating the copyright status of domestic works as well. It has made automated determination of copyright status almost impossible, and greatly altered the types of data that need to be recorded in a registry of copyright evidence.
In order to understand why one unrenewed Dodd, Mead title from 1940 could be in the public domain while the other is still protected by copyright -and the implications this may have for copyright investigations -it is necessary to look more closely at the history of the copyright status of foreign works in the US.
Foreign-published works and US copyright protection
For most of the 19 th century, the United States was a copyright pirate nation. 9 Published works of foreigners were afforded no copyright protection, and many leading American publishing houses grew by publishing works of foreign authors, without paying any royalties. Beginning in 1891, however, the US began to afford protection to works first published abroad. Eligibility was sharply constrained, however. Only works from countries participating in certain copyright treaties or covered by presidential proclamations were eligible for protection, and the works by and large had to comply with American procedures (notice, American manufacture of foreignorigin books published in English, registration, deposit, and renewal). 10 Works published abroad that failed to comply were generally considered to be in the public domain in the US.
All of this changed on 1 March 1989, when the United States joined the Berne Convention for the Protection of Literary and Artistic Works, the broadest international copyright agreement.
11
A requirement of the Berne Convention is that member countries must afford copyright protection to works that are still protected by copyright in their source country. At first the US sought to protect only Berne works created after the 1 March 1989 date, but in the face of stiff international criticism, the US eventually agreed to restore copyright protection in the US to works still protected in their home countries. Foreign works that had entered the public domain in the US because of their failure to comply with US formalities suddenly were given a full term of copyright: initially 75, and later extended to 95, years from publication.
Copyright restoration has had an obvious impact on the investigation of the copyright status of works published abroad. It is no longer necessary to check the copyright renewal records for works that were first published in Berne Convention member nations; almost all these works are now automatically protected for the full term of copyright.
What has been less well understood is the impact of restoration on copyright investigations of works published in the US. It is no longer enough to determine if copyright in an American edition was renewed. One must also determine whether there is a foreign edition of the work, and whether copyright in that foreign edition was restored. If it was, then digitizing and making available an American version of that foreign edition would infringe on that restored copyrighteven if a renewal investigation indicated that the American edition was in the public domain. In addition, even if the American work was not a direct copy of the foreign work, but was rather derived from it -say a translation, or a play based on a foreign novel, or a later edition of a restored work -copying the American edition would be an infringement of the restored copyright in the underlying foreign original. Investigations of the copyright status of works published from 1923 through 1963 must therefore be guided by a new set of procedures.
Copyright status investigations, post copyright restoration
In order to determine the copyright status of a work published in the US from 1923 to 1964, it is first necessary to determine if the work also contains material for which copyright may have been restored. The following set of questions can guide that assessment. Unfortunately, many of these questions cannot be definitively answered.
Was the work solely published in the United States?
It is relatively easy to determine if a work was ever published in the US. The work itself, bibliographic utilities, publishing annuals, and Copyright Office records can all provide evidence of American publication. But titles published in the US are also frequently published overseas. Both The Ghosts of London and Behind the Nazi Front were published in London, for example, as well as being published in the US. If the other conditions discussed below apply, copyright in these titles could conceivably have been restored. If the work is solely an American work, however, then the investigation of renewal status can proceed as in the past to determine if the work has entered the pubic domain.
How does one prove conclusively that a work was only published in the US? Proving a negative -that a work was not published outside the US -is almost impossible. A search in a bibliographic utility, for example, may be suggestive, but it cannot be conclusive. In 2003, Peter Lyman and Hal Varian estimated that the total number of books that had been published up to that date ranged from 74 million to 175 million books. 12 WorldCat, the catalog from OCLC, currently reports that there are 105.5 million bibliographic records in its database, the largest bibliographic database in the world. 13 If Lyman and Varian's upper estimate is correct, there could be tens of millions of titles that are not represented in WorldCat. Some of these could conceivably be foreign editions of works also published in the US.
Further complicating the issue is the quality of bibliographic records in WorldCat. WorldCat is notoriously poor when it comes to edition-specific information such as place of publication or publisher. (See note 14 for an example of the unsuitability of WorldCat for this sort of bibliographic investigation.) The absence of a record in WorldCat, therefore, is not a guarantee that a foreign edition has ever been published. In order to determine if the American edition is unique, it may be necessary to consult foreign catalogs directly, especially the catalogs associated with legal deposit libraries, if one suspects that a work may have first been published abroad.
Even if bibliographic records for the two works are present, it may be difficult or impossible to equate them. A work published in the US under one title could have been published months earlier in a foreign country under a different title. In the bibliographic database they may appear as two different works, when in reality copyright in the foreign publication was restored (thus protecting the American edition with the variant title). In this example, the answer would be no. As the title page of the work notes, it is a translation by Fernand G. Renier and Anne Cliff. A little research (but not the volume itself) reveals that the Dutch original, Doctor Vlimmen, was first published in Amsterdam in 1937. Copyright in that Dutch original was restored in 1996, and digitizing the English translation would infringe on the restored copyright of the Dutch original.
Although much harder to determine, digitization of the book would also infringe the copyright in the translation. While there is no indication of this in the American edition, Renier and Cliff were English authors and the translation was first published by Routledge in London in 1940. Copyright in the translation was therefore also restored. 14 The same would hold true for adapted works derived from a foreign original. Imagine that the copyright in Rodgers and Hammerstein's musical Carousel had not been renewed and the musical had entered the public domain. One might still need the permission of the estate of Ferenc Molnár, the Hungarian author whose play Liliom served as the basis for the musical. 15 The same would be true for a second American edition based on a foreign first edition. It is not enough, therefore, to know whether there is a foreign edition of an American work. It is also necessary to know something about the content of the American work in order to determine if it was derived from a foreign work.
There are frequently clues in bibliographic records that would indicate the existence of a foreign original. "Translated by" in a note, for example, or "Translation" in a subject heading suggest that the work is based on another work that may have been first published abroad. Similarly, "adapted from" or "based on" in a notes field in a record may indicate that the work in question is a derivative work. Sadly, the absence of such clues does not mean that the work is solely an American title.
Was the work first published outside the United States?
Copyright in works that were published solely in the United States and which were not derived from foreign works can be investigated according to the traditional methods (including investigating the renewal status). For all other works, copyright restoration is a possibility. For it to have occurred, two conditions must hold:
The work must have first been published in an eligible country, and It could not have been published in the United States within 30 days of its publication abroad. 16 The "eligible country" issue is discussed below; this section will focus on primacy of publication.
In order for copyright restoration to occur, first publication of a work must occur outside the United States. This is one of the reasons why The Ghosts of London is still protected by copyright in the US while Behind the Nazi Front is in the public domain. The Ghosts of London was first published in London by Methuen & Co. on 16 November 1939. It was subsequently published by Dodd, Mead & Co. in New York on 7 February 1940. More than 30 days had elapsed, and so the volume was eligible for copyright restoration.
It is a different story with Behind the Nazi Front. It was first published in the US on 26 November 1940. The first English edition appeared in 1941, published by G. G. Harrap. Because US publication preceded the English edition, the work was not eligible for copyright restoration.
When there are American and foreign editions of a title and the foreign edition clearly followed the American edition, it is probably safe to assume that copyright restoration did not occur. The copyright status of the work can be investigated as if there was only an American edition.
If the publication year of a foreign edition is at least two years prior to the publication year of an American edition, then it is likely that first publication occurred abroad. One should assume that copyright in the original edition has been restored.
The situation is slightly more complicated with works that carry a publication year immediately prior to the publication date of the American edition. A work first published in England on 20 December 1939 might have 1939 as a publication date. If an American version of the work was published in the United States on 10 January of the following year, it would have a publication date of 1940. From the publication dates, it would appear that the US publication occurred a year after the British publication, and copyright in the British text was restored. In reality, however, publication in the US occurred only 21 days after publication in England. American law would view the work as being simultaneously published in the US and Britain, and the work would be in the public domain in the US. The printed copyright records for the American edition should be consulted to see if the work was published in the US after January in the year following date of the foreign imprint.
Most problematic is when the two editions have the same publication year. How, for example, would one determine whether the 1940 New York Macmillan edition or the 1940 London Routledge edition of Dutch Vet came first, or if publication occurred within 30 days of each other? Further investigation as to the exact date of publication is needed. Unfortunately, it is almost impossible to determine with certainty the exact date of publication. Because the exact date of publication is unimportant in the Berne Convention, most countries have not tracked it. Furthermore, few countries have registries of copyrighted works even if they did wish to collect this data. In the case of Dutch Vet, however, we are in luck. The entry for the book in the Catalog of Copyright Entries (CCE), the published compilation of copyright registrations and renewals, indicates that the American edition was published on 20 August 1940. The English Catalogue of Books, a British bibliographical compilation, reports that the British edition was published in April 1940. 17 More than 30 days elapsed between English and American publication, and so copyright in the British version of the translation was restored.
Ad interim copyright
There is one resource that can be consulted for that subset of works that are likely to be the most problematic: works first published abroad in English. The 1909 Copyright Act required that these books be manufactured in the US to receive copyright protection. Congress recognized, however, that it might be difficult for foreign publishers to produce in the US, simultaneous with publication abroad, American editions of English works. Such publication abroad would throw the works into the public domain in the US. Without the protection of copyright, the foreign publisher might never produce an edition in the US, hurting both the printing industries and readers.
In response, copyright law included a system of ad interim copyright protection. Ad interim registration allowed foreign copyright owners to secure up to five years of interim copyright protection by depositing with the Copyright Office one copy of a work in English published outside of the US. Initially the law required deposit within 30 days of publication abroad. It was increased to 60 days in 1919, and to 6 months in 1949. If the work was subsequently manufactured in the US, the copyright owner could re-register the copyright in order to receive the full term of copyright; otherwise, at the end of a stipulated period, the work would enter the public domain.
Records for ad interim registrations were included in the CCE. For many works in English, therefore, there are two copyright records in the CCE. The first is for the ad interim registration of the work as published abroad. That record normally includes the date of publication abroad as well as the date of the ad interim registration. The second record is for the registration of the subsequently published American edition. Here is the CCE record for the Methuen edition of The Ghosts of London, published in London in 1939:
Translated, this means that Ghosts of London written by Henry V. Morton was copyrighted in the US on 9 January 1940. One copy of the work was deposited with the Copyright Office (as was required). The work was in Class A (for Books), and was an ad interim copyright with registration number 25702. The work was originally published on 16 November 1939. (Often the record indicates the publisher and place of publication, but this record does not.) The copyright claimant is Dodd, Mead & Co. of New York.
Almost a month later, the American edition received its own copyright:
Note that the publication date (the same as the © date) is more than 30 days after the original publication in London. The US and UK editions were not published within 30 days of each other, and so the work was eligible for copyright restoration. Duplicating the American edition, which appears to be in the public domain, would be a copyright infringement.
The utility of ad interim copyright searches to uncover works that may be in the public domain is limited, however. First, the registrations are only included in the printed CCE volumes of copyright registrations. No online version of these volumes exists, and so it is impossible to search for ad interim registrations in general. Nor is it possible to search for ad interim registrations that were subsequently converted to full registrations through publication in the US fewer than 30 days after the first publication abroad, and which therefore would be ineligible for copyright restoration.
Furthermore, and especially for titles published after 1949, the presence of an ad interim registration by itself is almost enough to prove that simultaneous publication did not take place. From 1919 to 1949, publishers had two months, and after 1949 six months, to file for ad interim protection. If the publisher knew that an American version would appear within 30 days (the time period of concern to us), it would be simpler just to file that registration and not bother with the ad interim registration. 18 Almost by definition, therefore, an ad interim copyright means a restored copyright. 19 
Simultaneous publication
If most books with an ad interim copyright record are likely to be eligible for copyright restoration, a second group of works are likely to be excluded. These are works that were published simultaneously (that is to say within 30 days of each other) in the US and abroad. They are most often the product of American publishing houses and the place of publication is given as, for example, "New York and London."
Simultaneous publication for American publishers has been described as a "back door to Berne protection." By publishing works simultaneously in the US and in a Berne member country, the American title received many of the protections offered by Berne -even though the US did not join the convention until 1989. There were, however, no particular advantages to a foreign publisher to rush publication in the US (beyond avoiding having to file an ad interim registration). It is possible, but not certain, that books from a US publisher and bearing both a US and a foreign place of publication were actually published simultaneously in both countries and can be treated as if they were American imprints, ineligible for copyright restoration. 20 
Summary of publishing priority
To summarize, when considering a book that has both an American and a foreign imprint:
If the American imprint is 1 year earlier than the foreign imprint, it is probably safe to assume that the American edition came first and the work is not eligible for copyright restoration. If the American imprint is one year older than the foreign imprint, there is a theoretical possibility that the American publication occurred within 30 days of the publication of the foreign edition. Check the copyright records to see if the American edition was registered in January. If it was not, then there is no possibility that simultaneous publication occurred and the work is most likely eligible for copyright restoration. If the publication dates of the American and foreign imprint are the same, the issue becomes much harder to determine. The ad interim copyright records may provide information on dates of publication for works first published abroad. The presence of an ad interim record most likely means that copyright in the title was restored. The absence of an ad interim record cannot be taken to mean that the work was first published in the US. Works that have American imprints and are listed as being published both in the US and abroad are most likely US imprints that were trying to use the Berne back-door to secure extra protection. They would not be eligible for copyright restoration.
Was the work first published in an eligible country?
To be eligible for copyright restoration, first publication must have occurred in an eligible country. An eligible country is a country, other than the United States, that is a member of the Berne Convention or the World Trade Organization (WTO), or is subject to a presidential proclamation on copyright. Eligible nations are listed in the Copyright Office's circular on international copyright relations, but for all practical purposes, the publications of almost any foreign nation can have their copyrights restored. 21 Currently only Afghanistan, Eritrea, Ethiopia, Iran, Iraq, San Marino, and possibly São Tomé and Principe, and many of the island nations of Oceania, appear to be outside of the international copyright treaties. Works from Laos and Turkmenistan would also not be eligible for restoration, though some works published in those countries could be protected in the US under the terms of the Universal Copyright Convention.
It is likely, therefore, that if a work was first published abroad, it was published in an eligible country.
5. Was the work in the public domain in its source country on 1 January 1996 or the date of treaty adherence, whichever is later?
Since most countries in the world already belonged to either the Berne Convention or WTO when copyright restoration came into effect, the key date is 1 January 1996. One needs to consider the copyright status on that date for works from those countries.
For countries that joined either the Berne Convention or the WTO after 1 January 1996, the relevant date is the earliest date of adherence to either treaty. Yemen, for example, joined the Berne Convention on 14 April 2008. 22 Works first published in Yemen that were not in the public domain as of that date are eligible for copyright restoration in the US.
After deciding on a date to use, one must determine whether copyright in the work had expired by that date in the source country. It is therefore necessary to know the copyright laws of the source country for the work. For example, let's say that you were interested in digitizing To the Adventurous, a book by Edith Nesbit, the author of The Railway Children, that was published in London by Hutchinson in 1923. There is no record for the volume in the Stanford Copyright Renewal database, but could copyright in the title have been restored in 1996? Investigation reveals that Edith Nesbit died in 1924, and copyright term in the United Kingdom on 1 January 1996 was (and is) 70 years after the death of the author. That means her English copyrights had expired by 1 January 1996, and copyright restoration could not have taken place. The work can be digitized.
Was the author a national or domiciliary of the source country?
For copyright restoration to take place, it is not enough that first publication took place in an eligible country and that the work was still protected by copyright on the appropriate date. At least one of the authors or rights holders must also have been either a citizen of an eligible country or be domiciled in an eligible country at the time the work was created.
In general, this is not a major issue. As was noted above, most countries in the world are now eligible countries, and most authors would be protected. A book by an Iranian citizen living in Iran that was first published in the United Kingdom, however, would not be eligible for copyright restoration (since Iran is not an eligible country).
Perhaps more problematic are American authors who live and work abroad. An example is the comic novel Candy, written by the American screenwriters Terry Southern and Mason Hoffenberg. It was first published in Paris by the Olympia Press in 1958, but not registered for copyright in the US. Subsequent versions appeared in the US starting in the mid-1960s. One would search in vain the Stanford Copyright Renewal Database for the work, and so might conclude that it is in the public domain in the US.
Candy was written, however, when Southern was living in Geneva, Switzerland. Because Southern was domiciled in an eligible country (Switzerland) and first publication occurred in an eligible country (France), the estates of Southern and Hoffenberg were able to secure in 2000 copyright protection for the novel using the provisions of copyright restoration. 23 For works that were first published abroad, therefore, it is not enough to know that they were published in an eligible country. One must also know the nationality of the authors and their residence at the time the book was written. The fact that an author is an American does not automatically exclude him or her from copyright restoration. 24 
Risk management and copyright restoration
As the examples above indicate, what was a relatively simple process for determining public domain status of US and foreign works has been thrown on its head by copyright restoration. Prior to restoration, analysis could focus on whether a work's copyright had been renewed. Now a series of complex questions, many of which cannot be definitively answered, must be posed. Was the work published solely in the US? Is it based on or derived from a foreign work? If published both in the US and abroad, did first publication occur in the US? Was it published in an eligible country, by a citizen of an eligible country or by an American living abroad?
In the face of such complexities, one might well ask what a digital librarian should do. If you crave the certainty that was possible prior to copyright restoration, you could assume that all works, both foreign and domestic, had their copyright restored, and digitization can only proceed with the permission of the copyright owner. 25 This solution flies in the face of spirit of the law passed by Congress, but is the only absolutely safe solution when one looks at the implications of the letter of the law.
Alternatively, one could settle on strategies that would identify and manage risks. For example, as has been shown in this article, it is possible that a work published in America may have been first published abroad or was derived from a work first published abroad. In the absence of any concrete evidence of this, however, an institution might conclude that the likelihood that the work contains copyrights that were restored is small and be willing to accept the legal risk that it is wrong in its analysis.
On a practical level, it may be unlikely that digitized foreign works will be the subject of an infringement suit. For an action to be brought, the copyright owners (most likely the heirs of the author, given the age of the books) would have to know that they own a restored copyright, know that the book has been made available, and be willing to bring legal action in the US (an expensive undertaking). Settling such an unlikely suit might be less expensive than conducting the incredibly thorough analysis needed to establish copyright status with the highest degree of certainty. The experience of the Internet Archive in this regard may be instructive. It, and in particular the Universal Digital Library found in the Archive, contains some titles that may have had their copyrights restored. Yet to date there have been no reported actions against the Internet Archive for copyright infringement of restored works, nor have there been any actions for contributory infringement reported against a library that provided the volumes. An institution might decide, therefore, that while the issues described in this paper are a theoretical possibility, they are unlikely to be an issue in practice. After careful analysis, the institution might conclude that digitization of some works can be risked even when it cannot be established with 100% certainty that the work is in the public domain.
Of course, while the likelihood of a suit is low, the possible damages that could accrue if one should be filed are high. The copyright restoration act stipulates that the full range of remedies found in Chapter 5 be available for infringements that start after restoration. 26 These can include statutory damages of up to $30,000 per infringed work (and up to $150,000, if willful), impoundment of the servers and other equipment used to deliver the text or images, and the costs and attorney's fees associated with bringing the suit. 27 Nevertheless, some institutions may conclude that the likelihood of a suit actually being brought is so low that digitization of material that is most likely in the public domain, but which theoretically could still be protected by copyright, is still worth the risk.
Possible legislative protection against unsuccessful copyright investigations may be on the horizon. There is currently under way a legislative effort to provide some immunity from damages for copyright infringement for so-called "orphan works." 28 It is possible that a diligent search that follows the recommendations in this paper yet still fails to uncover and identify a restored copyright would qualify for orphan work protection. As currently drafted, the inability to identify a copyright owner is one of the factors that makes a work an orphan. A search that understands that copyright in a work could have been restored but concludes that a work is in the public domain (and thus fails to identify a copyright owner) might qualify. The exact language of any legislation that passes will need to be examined closely.
Conclusion
This article has demonstrated that it is almost impossible to determine with certainty whether a work published from 1923 through 1963 in the US is in the public domain because of copyright restoration of foreign works. First you have to determine if the work was also published abroad or if it is based on or derived from a work published abroad. If a foreign edition is found, one then has to establish the order of publication, and whether the foreign publication occurred less than 30 days before the US publication. If foreign publication was more than 30 days before American publication, one next needs to determine if publication occurred in an eligible country and if at least one of the authors of the work was living in or a citizen of an eligible nation. Checking the copyright renewal database is still important, but only after one has determined that the work's foreign copyright was not restored or that it does not draw upon subsisting foreign copyrights.
Copyright restoration has been criticized for unnecessarily removing thousands of foreignpublished works from the public domain in the United States. What has been little noticed up to now is its negative impact on the determination of the potential public domain status of works published in the US. In many cases the impossibility of determining with certainty the absence of subsisting foreign copyrights in American publications that otherwise would be in the public domain means that American institutions will either have to keep these works inaccessible to the general public or risk the possibility of an infringement suit.
